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Rear Admiral Robert H. Hare, U.S. Navy, assumed the 
office of Deputy and Assistant Judge Advocate General 
of the Navy on 4 May 1964. Prior to reporting for this 
duty he was assigned as District Legal Officer of the 
Sixth Naval District. 

jorn in Washington, D.C., Admiral Hare spent his 
early years in Saluda, S.C., and received his Bachelor of 
Arts degree from Newberry College in Newberry, S.C., 
in 1931. While employed by the Federal Bureau of In- 
vestigation he attended the Law School of Georgetown 
University. He completed his law training at the Uni- 
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versity of South Carolina and was awarded an LL.B. 
degree in 1935. Thereafter he practiced law in Saluda, 
S.C., serving at various times as County Attorney and 
as U.S. Commissioner for the Western District of South 
Carolina. 

Admiral Hare was commissioned as a Lieutenant (jg) 
in the Naval Reserve in 1942, was called to active duty 
in October of that year and served during a large part 
of World War II in the Pacific with VP-71 and other avia- 
tion units. In 1944 he served as instructor in the PB4Y 
Line Maintenance School in Minneapolis and the follow- 
ing year was assigned as Contracting Officer for termi- 
nation of Bureau of Aeronautics contracts in the Chicago 
area. 

Admiral Hare transferred to the regular Navy in 1947 
and was designated a Law Specialist. Since that time he 
has served as Legal Officer for the Bureau of Medicine 
and Surgery and for Commander Service Force, Pacific 
Fleet; in the Office of the Judge Advocate General; and 
as Special Legal Assistant to the Assistant Secretary of 
the Navy for Personnel and Reserve Forces. He com- 
pleted the course in Naval Warfare at the Naval War 
College in 1960, after which he served as Legal Officer 
for Commander in Chief Atlantic and Commander in 
Chief, Atlantic Fleet. 

He has been admitted to practice before the Supreme 
Court of South Carolina, the U.S. District Court for the 
Western District of South Carolina, the U.S. Court of 
Appeals for the Fourth Circuit, the Supreme Court of the 
United States, and the Court of Military Appeals. He is 
a member of the American Bar Association and the 
Federal Bar Association. 
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HE UNIFORM CODE of Military Justice 
provides in essence that counsel for Special 
Courts-Martial need not be legally trained coun- 
sel! The only restriction to this general rule 
occurs when the appointed trial counsel is a 
lawyer, in which instance defense counsel must 
have equivalent qualifications.’ 

Consequently, in a large percentage of the 
cases tried by Special Courts in the Navy, 
neither trial nor defense counsel nor the presi- 
dent of the court hearing the matter are legally 
trained. This procedure has been frequently 
and consistently criticized, but it has not been 
changed and, at least in the immediate future, 
does not seem destined to be changed. The 


} Navy has, however, to an extent, improved upon 


the present system by processing an increasing 
number of existing and prospective lay counsel 
through a highly concentrated course in mili- 
tary justice at the Naval Justice School, New- 
port, Rhode Island. Although the Justice 
School’s program falls far short of a complete 
legal education, it is quite definitely of signifi- 
cant value. 

As long as court-martial proceedings are 
conducted by human beings and particularly 
when the participating personnel are non- 
lawyers, errors will be committed. The purpose 
of this article is to emphasize three areas in 
court-martial proceedings where significant 
errors frequently occur. Where appropriate, 
suggestions will be given on how to avoid these 
errors and possible remedies after they occur. 
Although the article is primarily directed to- 
ward special courts with non-lawyer personnel, 
it is generally applicable to all court-martial 
proceedings. 





*Lieutenant Hugh D. Campbell, USNR, is presently assigned 
as Appellate Government Counsel in the Office of the Judge 
Advocate General, West Coast. He received a BBA degree from 
McMurry College, Abilene, Texas, in 1959, and the LL.B. degree 
from Southern Methodist University Law School in 1963. LT 
Campbell is a member of the Texas Bar Association and the 
American Bar Association. Other articles written by LT Camp- 
bell have appeared in the Southwestern Law Journal. 


1, Art. 27, UCMJ. 
2. Art. 27(c), UCMJ. 
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I 
IMPROVIDENT PLEAS 


Perhaps the most damaging and the most 
difficult error to recognize is the improvident 
plea. This situation will arise only if the ac- 
cused has entered a plea of guilty to one or more 
charges and specifications. An improvident 
plea is a guilty plea entered when the accused 
has been incorrectly or insufficiently advised of 
the legal consequences of his plea’ A guilty 
plea also becomes improvident if at some time 
during the proceedings matter is brought to the 
attention of the court which either indicates 
the accused may have had a defense to one or 
more of the charges and specifications to which 
he has pleaded guilty, or is otherwise incon- 
sistent with his plea.‘ 

It is deemed beneficial for the purposes of this 
article to consider improvident pleas resulting 
from improperly or insufficiently advising the 
accused separately from those wherein the im- 
providence arises from inconsistent matter 
being introduced into the record. 

In the latter situation, although matter in- 
consistent with the plea may technically appear 
at any time during the course of the trial, it 
most frequently occurs when the defense intro- 
duces matter in extenuation or mitigation.® 
This is the area where both counsel and the 
president should be particularly alert for in- 
consistent statements. Since improvidence 
arises only in guilty plea cases, and since a plea 
of guilty authorizes conviction of the offense 
to which the plea relates without further proof,® 
many times the only matter of an evidentiary 
nature introduced during the course of the trial 
comes subsequent to the findings. 

There are numerous methods through which 
the inconsistent matter may be introduced. In 
the great majority of instances, however, the 





3. United States v. Henn, 13 USCMA 124, 32 CMR 124 (1962); 
United States v. Zemartis, 10 USCMA 353, 27 CMR 427 (1959). 

4. United States vy. Epperson, 10 USCMA 582, 28 CMR 148 (1959); 
United States v. McCoy, 12 USCMA 68, 30 CMR 68 (1960). 

5. United States v. Turner, 16 CMR 391 (1954); United States v. 
Watson, 7 CMR 436 (1952); United States v. Branstetter, 1 
USCMA 30, 1 CMR 30 (1951). 

6. MCM, U.S., 1951, para. 70b. 
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inconsistent matter is introduced by either the 
defense counsel in his argument on quantum of 
punishment‘ or by the accused when testifying 
under oath or making an unsworn statement.® 
Therefore, when either the accused or his coun- 
sel is addressing the court, all officers of the 
court should carefully evaluate each statement 
since the Court of Military Appeals has held 
that where doubt exists concerning the pro- 
priety of the accused’s plea, it is proper that 
the issue will be resolved in his favor.° 

Thus far we have learned where to look for 
matter inconsistent with the plea and the chan- 
nels through which it is usually introduced. 
How then may the inconsistent matter be iden- 
tified? In order for the inconsistency to raise 
the issue of improvidence, it must do one of 
two things: it must either negate an essential 
element of an offense ”® or show an affirmative 
defense such as insanity"? or impossibility ** 
to commit an offense to which a guilty plea has 
been entered.’* Therefore, in order to recog- 
nize an inconsistency which may raise a ques- 
tion of improvidence, both counsel and the 
president must be completely familiar with the 
elements of every offense to which the accused 
has pleaded guilty, and any possible affirmative 
defenses to those offenses. In this connection 
it should be noted that negation of an element 
of an offense seems to occur most frequently 
in those offenses requiring a specific intent, 
such as larceny “ or desertion.” 

If the danger-signs outlined above are care- 
fully observed and the suggested precautionary 
measures taken, many of the inconsistencies 
resulting in improvidence will be avoided. 
However, since many of the inconsistencies are 
the result of no more than inartful verbiage 
on the part of one of the participants, it is 
improbable that all inconsistencies can be 
prevented. 

Even though the inconsistent matter is in- 
J. United States v. Stewart, WC NCM 63 00951 (1963); United 

States v. Dibbles, WC NCM 63 00756 (1963); United States v. 

Turner, 16 CMR 391 (1954); United States v. Watson, 7 CMR 

436 (1952). 

8. United States vy. Branstetter, 1 USCMA 30, 1 CMR 30 (1951); 
United States vy. Mills, 17 CMR 480 (1954); United States v. 
Long, 6 CMR 194 (1952). 

9. United States v. Epperson, 10 USCMA 582, 28 CMR 148 (1959). 

10. United States v. Watson, 7 CMR 436 (1952). 

11. United States v. Haas, 22 CMR 868 (1956). 


12. United States vy. Mills, 17 CMR 480 (1954). 
13. However, it should be noted that a possible defense may be 








waived if the accused and defense counsel are fully aware of 
the possible defense and its legal ramifications, and thereafter 
the accused in accordance with a negotiated plea voluntarily 
enters a plea of guilty. United States vy. Watkins, 11 USCMA 
611, 29 CMR 427 (1960). 

14. United States v. Dibbles, WC NCM 63 00756 (1963) ; United States 
v. Stewart, 12 USCMA 552, 31 CMR 138 (1961). 


15. United States v. Fernengel, 11 USCMA 535, 29 CMR 351 (1960). 
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advertently presented to the court, careful 
observation of the aforementioned principles 
should result in an immediate detection. Once 
the inconsistent matter is detected, it should 
immediately be brought to the attention of the 
president of the court. The president should 
then make an appropriate explanation to the 
accused and ascertain the full meaning of the 
inconsistent statement. In many instances it 
will be revealed from the clarification that the 
ostensible meaning of the statement was not 
that intended, and therefore no question of 
improvidence is presented. In these situations 
the accused’s plea of guilty should be allowed 
to stand, and the trial may proceed as if the 
apparent inconsistency had not appeared. 

On the other hand, an explanation of the 
inconsistency may show that for one reason 
or another, the accused’s plea actually was en- 
tered improvidently. Normally the defect may 
be cured by allowing the accused to voluntarily 
withdraw his guilty plea; or, if he refuses, the 
court should reject his plea and proceed to trial 
and judgment as if he had pleaded not guilty.” 
However, in some instances allowing the ac- 
cused to change his plea or the court rejecting 
his plea may not keep the proceedings free from 
substantial doubt as to legality, fairness or im- 
partiality in which case the president in his 
discretion should declare a mistrial.17 

As mentioned previously, the other general 
class of improvident pleas results from the ac- 
cused being incorrectly or insufficiently advised 
of the legal consequences of his plea. The phase 
of trial in which this type of improvidence nor- 
mally occurs is the arraignment of the accused. 
The president’s instructions and explanation to 
the accused during arraignment should be care- 
fully scrutinized by both counsel. 

The Navy has recently published a trial 
guide '* which, if carefully studied and followed 
by the president, will substantially reduce the 
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number of improvident pleas entered as a result 
of erroneous arraignment instructions and 
explanations. 

Although theoretically the possibilities of 
error in this area are innumerable, the majority 
of errors evolve from the presiding officer’s at- 
tempts to inform the accused of the elements 
of the offense or offenses to which he is pleading 
guilty, and the maximum imposable punish- 
ment for the offenses with which he is charged. 

It is prejudicial error for the president to 
fail to instruct as to the elements of any offense 





16. MCM, para. 70b(4). 


17. United States v. Walter, 14 USCMA 142, 33 CMR 354 (1963). 
18. NavPers 10096 (1962). 
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to which the accused has entered a plea of not 
guilty.° Although in uncontested cases it is 
sufficient if the accused be informed that his 
plea of guilty admits every element of every 
offense to which he has pleaded guilty without 
an enunciation of the individual elements,”° 
the better practice is for the president to care- 
fully instruct on the individual elements in all 
instances without regard to the accused’s pleas. 
However, should the president incorrectly in- 
struct the accused on the individual elements 
of an offense to which a guilty plea is accepted 
the plea is rendered improvident."! 

Generally, this error may be avoided by the 
president through a careful examination of the 
section of the Department of the Army Pam- 
phiet, The Law Officer, applicable to the offense 
being defined; and can likewise be easily de- 
tected by counsel familiar with that section. 
If erroneous instructions on the elements are 
given and go undetected, prejudicial error is 
committed.*2. However, if the error is detected, 
the error may be cured by reverting to the point 
where the improper instruction was given, 
properly instructing, and proceeding from there 
through the remaining phases of trial. 

An improvident plea may also result from the 
accused being incorrectly informed of the max- 
imum imposable sentence.2?* The incorrect in- 
struction spoken of here is one given before a 
plea of guilty by the accused is accepted by the 
court. If an accused pleads guilty after an 
improper instruction on the maximum sentence, 
he is deemed to not understand the consequences 
of his plea and therefore his plea becomes im- 
provident. Error also results when the accused 
has pleaded not guilty and thereafter the presi- 
dent incorrectly informs the court of the max- 
imum imposable sentence, but in that instance 
no question of improvidence is raised.** 

The president of a special court, in his expla- 
nation to the accused of the consequences which 
may flow from the acceptance of a plea of guilty 

to one or more offenses, can avoid misstating 
in maximum punishment imposable only if he 

is familiar with the maximum imposable pun- 
ishment for each offense with which the accused 
is charged.**° Before accepting any of the ac- 
cused’s pleas of guilty, the president should 
ascertain the maximum punishment for all of- 
fenses to which the accused intends to plead 


19. United States v. Clay, 1 USCMA 74, 1 CMR 74 (1951). 
20. MCM, para. 70b(2). 
United States vy. Stickney, WC NCM 63 00958 (1963). 





22. United States v. Clay, supra note 19. 
23. United States v. Zemartis, supra note 3. 
24. United States vy. Thomas, 12 USCMA 583, 31 CMR 169 (1961). 


25. MCM, US, 1951, Para, 127c. 
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guilty. This can be determined by totalling the 
maximum punishments for the individual of- 
fenses making allowances for any multiplicious 
offenses (discussed later in this article). The 
total maximum punishment, and only the total 
maximum punishment should be quoted in the 
explanation to the accused. It should also be 
noted that if this totalled maximum exceeds the 
punishment limitations of a special court,** the 
president’s explanation of the maximum pun- 
ishment should be limited to that maximum. 

A further complication arises in this area if 
the ascertained total maximum sentence does 
not extend to a bad conduct discharge, but the 
accused’s service record shows previous convic- 
tions, two or more of which will be admissible 
as matters in aggravation. Because of the prior 
convictions, the accused may then be sentenced 
to additional punishment including a bad con- 
duct discharge.?’ 

In this situation the Court of Military Ap- 
peals has held that the accused must either be 
informed of the additional imposable punish- 
ment if two or more prior convictions are in- 
troduced, prior to accepting his plea; or, if his 
pleas have already been accepted, he must be so 
informed and given the opportunity to with- 
draw any guilty plea which has been accepted. 
If neither of these procedures is followed, any 
and all guilty pleas he has entered become 
improvident.** 

II 


INSTRUCTIONS: OFFENSES MULTIPLICIOUS 
FOR SENTENCING PURPOSES 


While a discussion of this topic is primarily 
for the benefit of presidents of special courts, a 
familiarization with this area is also desirable 
for counsel. It should be noted at the outset 
that erroneous instructions in this area fre- 
quently benefit the accused rather than work 
to his detriment. This occurs when the court 
is instructed that offenses are multiplicious for 
sentencing purposes when they actually are not. 
Although errors of this type usually get very 
little emphasis because the accused benefits 
from them, they should also be avoided since 
they quite often result in the accused receiving 
a substantially less severe punishment than is 
appropriate for the offenses of which he has 
been convicted. 

However, of paramount concern is the failure 
to instruct when offenses are multiplicious for 
sentencing purposes. This error is detrimental 


26. Article 19, UCMJ. 

27. Para. 127c, Section B, MCM, US, 1951. 

28. United States v. Downing, 11 USCMA 650, 29 CMR 466 (1960); 
United States v. Zemartis, supra note 3. 
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to the accused and quite often the error cannot 
be purged by reassessment on review, in which 
case a rehearing on the sentence is required. 

When are offenses multiplicious for sentencing 
purposes? Unfortunately there is no precise 
answer to this question nor are there absolute 
guide posts. The Manual provides: 


The test to be applied in determining whether the 
offenses are separate is this: The offenses are sepa- 
rate if each offense requires proof of an element not 
required to prove the other.” 


If this were the present state of the law one 
could obviously examine the elements of each 
offense charged and easily determine whether 
or not they were separate. Unfortunately, the 
solution is not that simple. 

At one time it appeared that the “separate 
elements” test would be mechanically applied 
to all offenses to determine which offenses were 
separable for punishment purposes.” However, 
following the Yarborough case, the Court of 
Military Appeals decided a series of cases which 
certainly extended the “separate elements” test 
if not completely deviating from it. In this 
series of decisions the Court spoke of “separate 
duties’,** “legal norms and standards” * and 
“material facts.” ** Seemingly the “separate 
elements” test was not overruled, but rather 
enlarged upon. However, the practical effect of 
these decisions was to leave the state of the law 
in total uncertainty. 

More recently the Court has applied a 
“single act or transaction” test to determine 
whether offenses are multiplicious.** In other 
words, if the questionable offenses are com- 
mitted by what is essentially only one act or 
transaction, the offenses are not separately 
punishable. The rationale behind this test is 
particularly impressive to this writer, but on 
occasion its application can be very difficult. 
What constitutes “one act or transaction” can 
be a very controversial question in many 
instances. 

While the state of the law at this time is by 
no means settled, the most recent cases seem 
to apply the “one act or transaction” test with 
an added ingredient—the added ingredient be- 
ing that if proof of one of the offenses does not 
establish the other offense, the two are not 
multiplicious.*® This, in effect, is a conditional, 


29. MCM, US, 1951, para. 76a(8). 

30. United States vy. Yarborough, 1 USCMA 678, 5 CMR 106 (1952). 

31. United States v. Wallace, 2 USCMA 595, 10 CMR 93 (1953). 

32. United States v. Beene, 4 USCMA 177, 15 CMR 177 (1954). 

33. United States v. Larney, 2 USCMA 563, 10 CMR 61 (1953). 

34. United States v. Brown, 8 USCMA 18, 23 CMR 242 (1957). 

35. United States v. Haliburton, 9 USCMA 694, 26 CMR 474 (1958); 
United States vy. Morse, 9 USCMA 799, 27 CMR 67 (1958). 
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theoretical return to the Manual-enunciated 
“separate elements” test. 

Thus it would seem at this time there is no 
conclusive method of determining if offenses 
are multiplicious. It is submitted that the cases 
are decided largely on an individual basis. The 
most reliable method of determining multipli- 
cious offenses is to check the prior decisions. 
Some offenses which have been held to be multi- 
plicious for sentencing purposes are: assault 
with intent to commit sodomy and consummated 
sodomy,** unpremeditated murder and felony 
murder,” robbery and assault with a dangerous 
weapon,** removing letter from mails and lar- 
ceny of contents thereof,*® unauthorized absence 
and missing movement,* unauthorized absence 
and breach of restriction,** and unauthorized 
absence and failure to obey straggler’s orders.” 
A more complete list of offenses which have 
been determined to be multiplicious for sentenc- 
ing purposes can be found in the JAG Journal 
unofficial changes to paragraph 76a(8) of the 
Manual for Courts-Martial. However, even 
prior decisions may be inconclusive if the facts 
with which you are confronted differ signif- 
cantly from those of the prior decision. 

If research reveals that there has been no 
decision on the offenses you are concerned with, 
decisions on analogous offenses will quite often 
be helpful. If no decisions on analogous 
offenses are available, one must then attempt 
to apply the tests enunciated in the most recent 
cases. If there is at least a strong possibility 
that the offenses are multiplicious an instruc- 
tion to that effect should be given. As menr- 
tioned previously, unnecessary multiplicity 
instructions should be avoided, but if there is 
legitimate doubt, it is far better to over-instruct. 


Ill 


ARGUMENT OF COUNSEL 


The Manual for Courts-Martial provides that 
“After both sides have rested, arguments may 
be made to the court by the trial counsel, the 
accused, and his counsel.” *® In general terms, 
the Manual also describes the boundaries for 
fair argument. 


A reasonable latitude should be allowed counsel in 
presenting their arguments. 





36. United States v. Morgan, 8 USCMA 341, 24 CMR 151 (1957). 
37. United States v. Davis, 2 USCMA 505, 10 CMR 3 (1953). 
38. United States v. McVey, 4 USCMA 167, 15 CMR 167 (1954). 
39. United States y. Dicario, 8 USCMA 353, 24 CMR 163 (1957). 
40. United States v. Williams, 9 USCMA 55, 25 CMR 317 (1958); 

United States v. Bridges, 9 USCMA 121, 25 CMR 383 (1958). 
41. United States v. Modesett, 9 USCMA 152, 25 CMR 414 (1958). 
42. United States v. Granger, 9 USCMA 719, 26 CMR 499 (1958). 
43. MCM, US, 1951, para. 72a. 
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Counsel may make a reasonable comment on the 
evidence and may draw such inferences from the 
testimony as will support his theory of the case.“ 


Generally, these provisions are applicable 
both to argument on findings and argument on 
sentence. Itis also significant that more serious 
legal ramifications usually flow from improper 
argument on the findings than do from improper 
argument on sentence. In the latter situation 
a rehearing on the sentence“ is normally suf- 
ficient to purge the error, while in the former a 
complete rehearing ** is often required. 

To a large extent what constitutes fair argu- 
ment is dependent on the individual fact situa- 
tion. However, the Court of Military Appeals 
has advanced a number of rules which are 
applicable in all instances. It is always error 
to comment on the accused’s refusal to take the 
stand, or to comment on the accused limiting 
his testimony to certain offenses.*? 

It is also considered to be improper for either 
counsel to present legal authorities in argument 
on the findings or sentence or to submit fact 
situations out of other cases for the court’s con- 
sideration.*® This should be distinguished from 
argument on interlocutory matters during the 
course of the trial on which matters reference 
to authority is usually quite proper. 

Another error found frequently in argu- 
ment occurs when certain testimony or real 
evidence is denied admission by the court. If 
counsel then in argument either inadvertently 
or intentionally refers to the rejected matter, 
error is committed.*® An error of this type 
quite often is committed if counsel prepare their 
arguments in advance and fail to make neces- 
sary deletions when evidence on which they are 
relying is denied admission during the course 
of the trial. 

Counsel also quite often err to the prejudice 
of the accused when in argument they refer to 
policies announced by the Secretary of the Navy 
or the Commandant of the Marine Corps, or to 
recommendations of command authorities °— 
the rationale being that cases should be decided 
on an individual basis rather than by broad 
administrative policies. 

Another pitfall in which counsel are quite 
often caught is the tendency to assert one’s per- 





44. MCM, US, 1951, para. 72b. 

45. United States v. Grant, 11 USCMA 728, 29 CMR 544 (1960). 

46. United States v. Allen, 11 USCMA 539, 29 CMR 355 (1960). 

47. United States v. Bowen, 10 USCMA 74, 27 CMR 148 (1958). 

48. United States v. Boise, 9 USCMA 228, 26 CMR 8 (1958); United 
States v. Johnson, 9 USCMA 178, 25 CMR 440 (1958). 

19. United States v. Porter, 10 USCMA 427, 27 CMR 501 (1959). 

50. United States v. Davis, 8 USCMA 425, 24 CMR 235 (1957); 
United States v. Lackey, 8 USCMA 718, 25 CMR 222 (1958). 





sonal belief in the guilt or innocence of the ac- 
cused or to make a personal assertion of what 
is an appropriate sentence.*: The expression 
of one’s personal belief should be avoided at all 
times and especially when the belief refers di- 
rectly to the findings or sentence. Although this 
rule is unequivocally presented, it is very seldom 
enforced except in the most gross instances of 
personal assertions. This is because it is very 
difficult to try a contested case under any cir- 
cumstances without inadvertent expressions of 
personal belief being uttered. It is also an oc- 
casion quite difficult to distinguish between “fair 
comment” on the evidence which is acceptable 
and an assertion of personal belief which is not. 

The final segment in the area of improper 
argument to be discussed here is one in which 
there are no absolute definitive rules. The situ- 
ation usually arises only in hotly contested cases 
where counsel lose their emotional stability in 
the heat of combat and resort to various forms 
of “name-calling.” The particular incident with 
which we are most concerned occurs when trial 
counsel characterizes the accused with a bar- 
rage of indiscriminate and usually irrelevant 
epithets. Although heated exchanges between 
opposing counsel also occur frequently and 
should very definitely be avoided, they seldom 
are prejudicial to the accused. 

An examination of the cases in this area in- 
dicates that the courts are quick to criticize and 
discourage impropriety in this area but are re- 
luctant to find prejudice to the accused except 
in flagrant instances.** A specific example in- 
volved an accused who was charged with several 
specifications of false swearing. Trial counsel 
repeatedly during the course of the proceedings 
referred to the accused as a “liar.” The Court 
expressed the opinion that under the facts of 
that case trial counsel’s remarks constituted 
“fair comment” and there was therefore no 
error.°> However, where the statements are 
extremely inflammatory, such as referring to 
the accused as a “liar with a rotten character of 
a moral leper’’,** or a second rate individual 
and habitual offender,® the courts consistently 
find error and prejudice to the accused. It is 
submitted that what is “fair comment” in most 
instances can very easily be decided by an ap- 
plication of basic common sense. Such com- 
ments as those enunciated above have no place 

(Continued on page 315) 





51. MCM, US, 1951, para. 48c. 

52. United States v. Hutchins, 5 USCMA 422, 18 CMR 46 (1955). 
53. United States vy. Doctor, 7 USCMA 126, 21 CMR 252 (1956). 
54. United States v. Douglas, 13 CMR 529 (1953). 

55. United States vy. Summerour, WC NCM 63 00999 (1963). 
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RECENT DEVELOPMENTS IN THE LAW 
OF “SELF-DEFENSE” 


LT KENNETH L. ABERNATHY, USN* 


THE DOCTRINE OF “RETREAT TO THE WALL” 


EING WITHOUT FAULT of his own, and it being 
fe reasonably apparent that he is in imminent 
danger of suffering either death or serious bodily 
harm at the hands of another, one may inten- 
tionally kill his assailant. It has been said that 


this right stems from natural law. In the early 


common law of England, self-defense was not a 
legal justification or excuse for killing, but was 
a ground for pardon. Even so limited to being 
a matter in extenuation for purposes of execu- 
tive action, rather than a “defense”, the right 
was quite restricted. Thus, unless he was in his 
home, or in the performance of official duty,? 
the common law rule was that before taking the 
life of another, it was the duty of the person 
assaulted to retreat to the wall.2 This strictness 
reflected an understandable desire on the part 
of the English judges of that day to hold to a 
minimum the number of homicides which society 
would condone. However, the doctrine of re- 
treat eventually, and inevitably, became the sub- 
ject of criticism on several grounds. Inthe first 
place, it arose before the widespread use of fire- 
arms, a type of weapon the very nature of which 
manifestly reduces the number of instances 
when retreat is a plausible alternative. Sec- 
ondly, it forces one, himself law-abiding, to 





*Lieutenant Kenneth L. Abernathy, USN, is presently assigned to 
the Office of the Judge Advocate General, West Coast, as an Ap- 
pellate Defense Counsel. He holds the B.A. degree from Wash- 
ington and Lee University and the LL.B. degree from Yale Law 
School. He is a member of the American Bar Association, American 
Judicature Society, and the Judge Advocates Association. Lieu- 
tenant Abernathy is admitted to practice before the Courts of the 
Commonwealth of Kentucky and the Court of Military Appeals. 


1. “It is a right founded upon the law of nature which existed be- 
fore the formation of society, and while every individual is pre- 
sumed to have surrendered to society the right to punish for 
crime and for the infractions of individual rights, the possession 
and exercise of the right of self-defense by the individual are 
still deemed to be necessary to personal safety and security and 
not incompatible with the public good. Society may curtail the 
right somewhat and restrain its exercise in many particulars, 
but the right itself is brought by the individual with him when 
he enters society, and is not derived from it . .. The extent of 
the right of defense is necessarily undefined by the law of nature. 
Its only limit is necessity.” 26 Am. Jur. § 126, 

- 18 A.L.R. 1279. Another exception to the “retreat” requirement 
is when the assailant is then in the process of committing an- 
other felony. 

3. Am. Jur. Assault and Battery, § 47. 
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choose a particular alternative, i.e., retreat, 
when confronted by an assailant apparently bent 
on inflicting death or grievous bodily harm. 
Such a rule would seem to presuppose a knowl- 
edge of the nuances of the law, plus a period for 
calm reflection. Both, if indeed either, of these 
conditions are seldom present under such fast- 
moving and emotional circumstances. 

Thus subject to criticism, the doctrine of 
retreat has taken various courses in American 
jurisdictions. The rule in the Federal Courts 
was enunciated by the Supreme Court in United 
States v. Brown. There, defense requested an 
instruction to the effect that, if defendant rea- 
sonably feared that he was in danger of losing 
his life, or of suffering grievous bodily harm, he 
had no absolute duty to retreat. This instruction 
was refused, and the judge instead instructed 
the jury along the following lines: 


. .. it is necessary to remember, in considering the 
question of self-defense, that the party assaulted is 
always under the obligation to retreat, so long as re- 
treat is open to him, provided that he can do so without 
subjecting himself to the danger of death or great 
bodily harm... [Unless] retreat would have ap- 
peared to a man of reasonable prudence, in the posi- 
tion of the defendant, as involving danger of death 
or serious bodily harm [the defendant was not entitled 
to stand his ground].° 


The issue being thus squarely presented, the 
court formulated the Federal rule in these 
terms: 


Rationally, the failure to retreat is a circumstance 
to be considered with all others in order to determine 
whether the defendant went further than he was jus- 
tified in doing; not a categorical proof of guilt. The 
law has grown, and even if historical mistakes have 
contributed to its growth, it has tended in the direc- 
tion of rules consistent with human nature. Many 
respectable writers agree that, if a man reasonably 
believes that he is in immediate danger of death or 
grievous bodily harm from his assailant, he may stand 
his ground, and that, if he kills him, he has not ex- 
ceeded the bounds of lawful self-defense. That has 
been the decision of this court. Detached reflection 
cannot be demanded in the presence of an uplifted 





4. U.S. v. Brown, 256 U.S. 335, (1921). 
5. Id. at 342. 


JULY-AUGUST 1964 








knife. Therefore, in this court, at least, it is not a 
condition of immunity that one in that situation should 
pause to consider whether a reasonable man might not 
think it possible to fly with safety, or to disable his 
assailant rather thantokillhim.’ (citations omitted) 


The extent to which the Brown’ rule was 
being followed by various state jurisdictions was 
surveyed in an annotation entitled “Homicide: 
duty to retreat when not on one’s own prem- 
ises” * and it was found, with modifications, to 
have been the majority rule.® Another rationale 
advanced to support abolition of the duty to 
retreat to the wall is found in a Missouri deci- 
sion *® where a balancing of the rights of the 
two parties to the conflict is attempted: 

It is true, human life is sacred, but so is human 
liberty; one is as dear in the eye of the law as the 
other, and neither is to give way and surrender its 
legal status in order that the other may exclusively 
exist, supposing for a moment such an anomaly to 
be possible. In other words, the wrongful and violent 
act of one man shall not abolish or even temporarily 
suspend the lawful and constitutional right of his 
neighbor. And this idea of the nonnecessity of re- 
treating from any locality where one has the right to 
be is growing in favor, as all doctrines based upon 
sound reason inevitably will, and has found voice and 
expression elsewhere. 


Thus is can be seen that by the mid-1920’s, 
the requirement that one must retreat to the wall 
in order to plead self-defense had either been 
eliminated or substantially modified in the Fed- 
eral courts and the majority of state jurisdic- 
tions. Its place had been taken by a new rule 
more liberal (more defendants could qualify), 
more modern (recognizes the existence of fire- 
arms), and more in keeping with the American 
tradition of free choice of action (one abiding 
by the law need not flee from the law-breaker). 
Despite this, the Manual for Courts-Martial * 
contained the following language concerning the 
substantive law of murder, proscribed by Article 
118 of the Uniform Code of Military Justice; ** 


6. Id. at 343. 

7. Note 4, supra. 

8. 18 A.L.R. 1279 (1922). 

9. The Brown rule was being followed in Arkansas, Colorado, Dis- 
trict of Columbia, Kentucky, Louisiana, Michigan, Montana, 
Nebraska, Nevada, New York, North Carolina, Ohio, Oregon, 
Rhode Island, South Dakota, Virginia, West Virginia, Wisconsin. 
In those states, one in imminent danger, as he sees it, of losing 
his life or of receiving great bodily harm from his assailant, 
need not retreat. Other states limit this no-retreat rule to those 
situations where the danger is so imminent that there is no prob- 
able means of escape. This is the rule in Alabama, Delaware, 
Iowa, Pennsylvania. The assailed person may stand his ground 
if he is put in “reasonably apparent danger” in California, 
Illinois, Indiana, Kansas, Mississippi, Missouri, Oklahoma, Texas, 
Washington. 

10. State v. Bartlett, 170 Mo 658, 71 S.W. 148 (1902). 

11. MCM, 1951. Hereinafter referred to as the Manual. 

12, Act of 5 May 1950, 64 Stat. 108; 10 U.S.C.A. §§ 801-940. Herein- 
after referred to as UCMJ. 
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To excuse a person for a killing on the ground of self- 
defense, he must have believed on reasonable grounds 
that killing was necessary to save his life or the lives 
of those whom he might lawfully protect, or to pre- 
vent great bodily harm to himself or them. The 
danger must be believed on reasonable grounds to be 
imminent, and no necessity will exist until the person, 
if not in his own home or at a place where he had a 
duty to remain, has retreated as far as he safely can. 
To avail himself of the right of self-defense, the person 
doing the killing must not have been the aggressor or 
intentionally provoked the altercation; but if after 
provoking a fight he withdraws in good faith and his 
adversary follows and renews the fight, the latter 
becomes the aggressor.“ (emphasis added) 


From this quotation, it is obvious that in a 
case where the excuse of self-defense is raised 
(or, for that matter, the basic question of 
whether the defense has been raised) many dif- 
ficult factual questions will be posed, e.g., the 
“reasonableness” of accused’s belief that danger 
was imminent; that he feared that death or 
grievous bodily harm, rather than lesser in- 
juries, were intended; that he was not the ag- 
gressor, etc. It is intended here to consider the 
legal, rather than factual, validity of that por- 
tion of the preceding quotation which imposes a 
duty to retreat. 

An examination of the legal and legislative 
history ** and basis** of the UCMJ and the 
Manual contains nothing to indicate that con- 
sideration of the divergent views of retreat 
expressed in American jurisdiction was under- 
taken. There was ample precedent for requir- 
ing retreat, however, since such a duty had long 
been the rule in the military, appearing in sub- 
stantially identical form as early as the 1928 
edition of MCM, U.S., Army, paragraph 148a. 
Once in the 1951 Manual, the theory that retreat 
was necessary found its way into decided cases 
and, eventually, into pamphlets published by the 
Army ** and Air Force * for use as instructional 
guides by law officers and special courts-martial 
presidents. 

In United States v. Hackworth** an Army 
Board of Review, although holding that self- 
defense was not reasonably raised by the evi- 
dence of record, stated that accused’s actions 





13. MCM, para. 197c. 

14, Index and Legislative History, Uniform Code of Military Justice, 
U.S. Govt. Printing Office (1950). 

15. Army pamphlet, Legal and Legislative Basis, Manual for Courts- 
Martial, United States (1951). 

16. Dept. of Army Pamphlet No. 27-9, Military Justice Handbook, 
The Law Officer, App. Villa (1958). 

17. Air Force Manual AFM 110-5, Judge Advocate General Ac- 
tivities, Court-Martial Instruction Guide, 105 (1959). 

18. 10 CMR 236 (1953), pet. rev. den. 11 CMR 248 (1953). 
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tary Appeals” was called upon to decide 
whether, on the facts there present, the law 
officer should have instructed the members of 
the court-martial on self-defense. The Court 
there seems to have adopted a variation of the 
“duty to retreat” doctrine,” when, in finding 
that the danger was not imminent, and the ac- 


' cused made no attempt to retreat when he had 


| a reasonable opportunity to do so without in- 


DE ett 
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creasing the hazard, it held that self-defense 
was not reasonably raised. Thus, the only ex- 
ception found to the rule imposing an absolute 
duty to retreat was when the danger is im- 
minent. This is but another way of saying 
what was said in the Manual, quoted supra, i.e., 
retreat as far as one safely can. Citing the 


_ above-quoted portion of the Brown case, the 
_ Court. said: 


We are of the opinion that when analyzed properly, 
the rule announced by the Federal Courts is substan- 
tially this: Assuming danger to be imminent, before a 
killing can be excused the killer must assume the duty 
to retreat; that duty is measured by the force and 
imminence of the danger and the availability of an 
opportunity by which the accused may retreat reason- 
ably without increasing his peril.” 


In United States v. Adams,“ USCMA found 


' that a soldier’s tent was analogous to his “home”, 


and upheld the common law rule making it un- 


_ necessary, under such circumstances, to retreat. 


Once again citing the Brown rationale as quoted 
in Troglin, the Court reiterated the imminent 
danger qualification to the rule requiring re- 
treat. 

As previously noted, the Manual provision 
calling for retreat was incorporated into instruc- 
tional pamphlets promulgated by the Army and 
Air Force. It was this incorporation, leading as 
it inevitably would, to customary inclusion of 


_ the retreat doctrine in the instructions given to 


courts-martial when self-defense was in issue, 
which gave USCMA pause to reconsider the 
efficacy of the doctrine. In this regard, it can 
be argued with some justification that instruc- 


_ tions calling for retreat, but couched in such 


nebulous terms as “imminent danger” and “as 
far as he safely can” are essentially neutral. 
However, this very nebulousness can lead to the 
postulate that the requirement of retreat can 
easily be misapplied to the facts being evaluated 
by a particular court. 

19. U.S. v. Troglin, 3 USCMA 385, 12 CMR 141 (1953). 

20. Hereinafter referred to as USCMA. 

21, Note 9, supra. 


22. Note 4, supra, at 148. 
23. 5 USCMA 563, 18 CMR 187 (1955). 
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In United States v. Smith ** the doctrine of 
“retreat to the wall” was eliminated from the 
law of self-defense as an excuse. In that case, 
according to the accused, he was, at the time he 
stabbed the victim, lying on a concrete floor, 
with his adversary astride him, pounding ac- 
cused’s head on the floor. The eventual victim 
had threatened to “bust my skull’, and thus put 
in fear, accused first tried to scare the victim 
by telling him he had a knife; when this failed, 
he took the knife from his pocket and stabbed 
the victim. By this testimony, accused had 
raised the issue of self-defense, and the law 
officer so instructed, including that portion of 
the standard self-defense instruction (appar- 
ently from the Army pamphlet) * requiring re- 
treat. Applying this instruction to accused’s 
version of the homicide, it would appear that 
any danger of the court’s being misled was de 
minimis. Thus, an accused who is pinned to the 
floor by his ‘adversary has no opportunity to 
retreat, so it follows that he has retreated as far 
as he safely can! Citing, among others, the 
Brown, Troglin, and Adams cases, the Court 
said: 

From the foregoing, it should be apparent that the 

doctrine of “retreat to the wall’ has no place in self- 

defense instructions. Especially, after Adams, it 
should be clear that the Supreme Court’s decision in 
the Brown case states the appropriate rule. There is 
no categorical requirement of retreat. Rather, the 
opportunity to do so safely is only a single factor, to be 
considered by the triers of fact together with all the 
circumstances in evaluating the issue of self-defense. 

And those who read the Manual for Courts-Martial to 

impose an absolute and categorical requirement of re- 

treat before one may, in defense, kill or resort to use 
of force likely to result in grievous bodily harm clearly ' 
misconstrue the rule.* (Footnote omitted) 

The result of the Smith holding is a slight 
semantic shift from a “duty to retreat as far as 
he safely can”, the language employed by the 
Manual, to “the opportunity to do so [retreat] 
safely”—as merely a factor to be considered. 
The practical effect of this decision will be to 
eliminate the seemingly strict language “no ne- 
cessity [to kill] will exist until the person has 
retreated as far as he safely can” *’ or “there 
must have been no way open, as it appeared to 
him at the time, whereby, consistent with his 
own safety he could have escaped or retreated 
and thus avoided the danger” 2° from future in- 
structions on self-defense. Substituted therefor 
should be language which simply calls attention 


24. 13 USCMA 471, 33 CMR 3 (1963). 

25. Army pamphlet No. 27-9, op. cit. supra, App. VIIIa. 
26. 13 USCMA at 479, 33 CMR at 11. 

27. Army pamphlet No. 27-9, op. cit. supra, App. VIIlIa. 
28. Air Force Manual, op. cit. supra at 105-106. 
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to the presence or absence of avenues of retreat, 
without making retreat an essential part of a 
perfect defense. 


USE OF “LIKE DEGREE OF FORCE” 


In defending against an assault wherein death 
or grievous bodily harm is not feared, it is gen- 
erally accepted that one may meet force with 
force. And this is so even though he might 
with absolute safety avoid the threatened injury 
or bodily harm by retreating.*® Thus, unlike 
homicide cases, where retreat was once required, 
in simple assault cases there has been no such 
duty,” and the failure to use available avenues 
of retreat is only a factor which may be consid- 
ered in deciding if accused was indeed an ag- 
gressor. All that is necessary to bring this 
right to use force into being is that the victim 
must have done something of a character to give 
the accused reasonable grounds to suppose him- 
self in imminent danger.™ 

In the law of self-defense as it applies to sim- 
ple assaults, the use of the term “like degree of 
force” has followed a course strikingly similar 
to the retreat to the wall doctrine in homicide 
self-defense law. For here too, the questioned 
language appears in the Manual in the discus- 
sion of the substantive law of assaults in viola- 
tion of Article 128, UCMJ: 


With respect to the excuse of self-defense, a person 
may meet force with a like degree of force..." (em- 
phasis added) 


And once again, the quoted language was in- 
corporated into the Army * and Air Force ™ 
instructional pamphlets. This, naturally, led 
to the inclusion of the phrase “like degree of 
force” in the instructions given to courts-martial 
when self-defense was in issue. In the case of 
United States v. Acosta-Vargas,™ it was held by 
USCMA that: 





29. 4 Am. Jur. Assault and Battery, § 47. 

30. 6 C.J.S. Assault and Battery, § 92. 

31. 4 Am, Jur. Assault and Battery, § 38, where it is said: “In other 
words, one is privileged to use force against another for the 
purpose of protecting himself from bodily harm or an offensive 
contact, whether trivial or serious, which he believes will result 
from conduct that is apparently intended to cause injury or of- 
fensive contact or is such as to put him in apprehension 
thereof . . . The first and essential element of the establishment 
of a perfect self-defense is the necessity, actual or apparent, for 
the exercise of the right; if the alleged self-defender uses force 
against another where it is not necessary, or at least where he 
has no reasonable grounds for believing it is necessary for his 
own protection he becomes an aggressor and violates the law. 
The situation must be such as to cause him reasonably to believe 
that injury to himself can be prevented only by the immediate 
infliction of injury upon the other. 

32. MCM, para. 207a. 

33. Army pamphlet No. 27-9, op. cit. supra, App. VIIIc. 

34. Air Force Manual, op. cit. supra, at 106. 

35. 13 USCMA 388, 32 CMR 388 (1962). 
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. instructions on self-defense going no further | 
than that a person may meet force with a like degree | 
of force, may not necessarily give the court-martial k 
an adequate standard by which to measure the actions |” 
of the accused. That language, by itself, does not 
precisely state the general concept involved, and it 
warrants amplification ...in the earlier case of| 
United States v. Weems, 3 USCMA 469, 18 CMR 25, 
after alluding to “like degree of force”, the opinion 
of this court went on to explain that in evaluating 
the extent of force utilized by the accused, the respec. 
tive size of the combatants, and their pugilistic ability, | 
among others, were the factors properly to be taken 
into consideration by the triers of fact. 

We strongly recommend that the language “with 
a like degree of force” be eliminated from instruc. | 
tions to the court-martial in future cases. Under the} 
better practice the charge given to the triers of fact) 
should, in appropriate language, [footnote omitted] 
convey the principle to which we have alluded pre- | 
viously herein. That is, although a defender may 
not use such force as to become the aggressor, he is 
not limited to the exercise of precisely identical force 
or degree thereof as is asserted against him; rather, | 
he may employ such not inordinate means as he be- i 
lieves on reasonable grounds necessary for protection | 
against the impending harm under the circum-|_ 
stances. (emphasis added) i 
From the foregoing quotation, it can be seen! 
that what USCMA feared was that triers of fact | 
might interpret like to mean identical, thereby! 
holding the accused to a too limited area of| 
legally permissible conduct in his defense. For] 
the old standard the court suggests a standard) 
which, in essence, calls for a resort to such force | 
as accused believed reasonable. This is in ac- 
cord with the general rule in most civilian 
jurisdictions, where, in self-defense, accused 
may not have used such force as to make himself 
the aggressor, or, in more liberal jurisdictions, 
not so excessive as to be clearly vindictive under 
the circumstances.*? The latter rule allows 
more latitude to the accused than the USCMA} 
formula, so that, in self-defense, the innocent 
victim of the attack may use measures which} 
insure the attack will not be renewed, rather} 
than achieving a mere standoff. It also permits} 
the accused, acting under highly emotional and} 
fast moving conditions, greater leeway than} 
might seem reasonable to dispassionate triers of 
fact. It is suggested that amplification of the 
(Continued on page 314) 
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36. Id. at 393. 

37. 4 Am. Jr. Assault and Battery, § 50. ‘As stated by the American 
Law Institute, one may not use any means of s:lf-defense which 
is likely to cause injury or harm in excess of that necessary or | 
reasonably believed to be necessary for one’s own protection, 
although he may be permitted to do an act which is intended to | 
put another in immediate apprehension of bodily harm in excess | 
of that which he is privileged to inflict, if his act is intended 
and reasonably believed by him likely to do no more than to| 
create such apprehension.” 
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CONSPIRACY AS A MILITARY OFFENSE 


An Examination of the Current Law 
and 
Its Underlying Policies 


LT WILLIAM H. M. 


OMBINATIONS OF INDIVIDUALS and of 
interests have long been recognized as 
forces which are capable of advancing their in- 
terests more effectively than can individuals. 
For this reason the formation of amalgamations 
of individuals with common interests, such as 


| political parties, unions, or business partner- 
_ ships, has been a continuing phenomenon in 
_ American history. While concerted action may 


be used to promote legitimate purposes, the same 


Such a criminal 
combination presents grave threats to society. 
The peculiar danger to society which is pre- 


_ sented by a combination formed to promote evil 
_ or criminal designs has been recognized from 


earliest times. At common law such combina- 
tions were subject to criminal sanctions; * such 


/ combinations are prohibited by statute or by 
» common law in all American jurisdictions at the 
| present time.? 


An early definition of the crime of conspiracy 
at common law was: “ ‘a consultation and agree- 
ment between two or more, to appeal, or indict 
an innocent falsely and maliciously of felony, 
whom, accordingly, they cause to be indicted 
or appealed; and afterward the party is law- 
fully acquitted by the verdict of twelve men.’ ” ° 

It is clear that this definition included among 
its essential elements requirements that: (1) a 
combination be formed, (2) a person be falsely 
accused of a felony, (3) the person thereafter 


acquitted. A fulfillment of these requirements 


_ required that the plot meet with success before 


it would be subject to prosecution. This require- 





*Lieutenant William H. M. Morton, USNR, is presently as- 
signed as Appellate Defense Counsel in the Office of the Judge 
Advocate General, West Coast. He received the B.A. degree (with 
honors) from Williams College, Williamstown, Massachusetts, in 
1959 and the LL.B. degree from Harvard Law School in 1962. 
LT Morton holds membership in the Massachusetts Bar Associa- 
tion, the Boston Bar Association and the American Bar Associa- 
tion. 


— 


- 3 Burdick, Law of Crime § 484 (1946). 
11 Am. Jur., Conspiracy § 2. 


- 15 C.J.S., Conspiracy § 35 at 1058 quoting Coke Institutes part 
Ill, 142. 
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ment was removed by the Poulterer’s Case* in 
1611. In that case the court found that a com- 
bination of individuals which had unsuccessfully 
attempted to have a person indicted for robbery 
had committed the common law crime of crimi- 
nal conspiracy. 

The requirement of success for the under- 
taking was removed by this case; later develop- 
ments in the law of conspiracy removed the 
necessity that any act be done in furtherance of 
the agreed undertaking. Unless altered by 
statute, the criminal law of all American juris- 
dictions contains a common law crime of con- 
spiracy.. A working definition of this crime 
would be the combination of two or more per- 
sons to accomplish by concerted action some 
criminal or unlawful act or to accomplish by 
criminal or unlawful means some act not in it- 
self criminal or unlawful. There is no necessity 
that any action be taken to actually accomplish 
the plans upon which the conspirators have de- 
cided. Military law, however, requires that 
such an act be performed before an actionable 
conspiracy exists.’ 

At first glance this treatment of conspirators 
would seem to be an anomaly in the law. Ap- 
parently a mere state of mind, an intention to 
commit a prohibited act, will subject a person to 
criminal sanctions. In this instance, however, 
the appearances may be deceptive. What the 
law is seeking to punish is not the state of the 
conspirators’ minds, but rather the act of com- 
bination which they have performed in order to 
pursue ends not desired by society. The agree- 


- ment between the members of the conspiracy 


and the intent of the conspirators are not the 
dangers against. which society must be protect- 
ed; in their combination and confederation lies 
the danger. 

To protect itself against such alliances, society 
seeks to punish those who have formed such 
combinations against the public. As a writer on 
the subject has stated, “A combination of united 


4. Burdick, supra note 1, § 990. 

5. 11 Am. Jur. Conspiracy § 2, All federal crimes are statutory. 
6. Nash v. United States 229 U.S. 373 (1913). 

7. Art. 81, UCMJ. 
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wills to effect a harmful object is far more dan- 
gerous to public welfare and safety than the 
criminal intent of a single individual. Human 
experience justifies the doctrine that the union 
of two or more persons in a common criminal 
purpose, where each associate aids and strength- 
ens the will of the others, is much more likely 
to result in evil consequences than the mere in- 
tent of only one person.” ® 

The coordination of activities and the pooling 
of skills and resources—which aid in the actual 
accomplishment of the plan—are reasons for 

such a confederation to be prohibited by law. A 

further factor, of great importance, is the group 

pressure upon each member of the alliance ot 
fulfill his part of the plan. Where one man in- 
volved in an individual transaction might decide 
to abandon his plan, one member of a group of 
several conspirators is far more likely to con- 

tinue with the plot until its consummation as a 

result of the tacit or overt coercion of the group. 
The types of behavior encompassed within the 

areas prohibited to a conspiracy are legion. 
Few examples need be given to illustrate the type 
of acts which lie within the prohibition against 
the attainment of criminal ends through legal 
acts, or the utilization of criminal means to ob- 
tain illegal objects. Of greater difficulty is the 
type of conduct characterized as “unlawful”, 
although not criminal. To be within the bound- 
ary of the behavior characterized as unlawful in 
this context behavior must exceed a mere civil 
wrong, such as a trespass.® The acts envisioned 
must be corrupt, dishonest, fraudulent or im- 
moral, or they must be of a nature to be parti- 
cularly dangerous to particular individuals or to 
the public at large.*° While activities contain- 
ing a modicum of anti-social behavior on the 
part of an individual may be countenanced by 
society, the same activities may be highly dan- 
gerous to the public when supported by the con- 
certed power of a group. 

With the existence of laws to punish accesso- 
ries to crimes and attempts to commit crimes, 
many may wonder why a combination designed 
to effectuate an unlawful act is itself subject to 
punishment. Why does not the law wait until 
the alliance attempts to put its plans into ef- 
fect, and thereafter punish the members of the 

8. Burdick, supra note 1 at 435. 

9. New England Cement Gun Co. v. McGivern 105 N.E. 885 (1916). 
The object of a conspiracy against the United States must be 
within the class made criminal. 15 C.J.S. Conspiracy § 48. 

10. 15 C.J.S. Conspiracy § 42. Of particular interest is the motive 
with which the acts are done. While the result of a price policy 
may be the bankruptcy of a competitor, such activity is per- 
missible under the antitrust laws as long as the policy is not 


instituted for the purpose of reducing competition. See State v. 
Parker, 158 A. 797 (1932). 
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group for whatever substantive crimes they may 
have committed or may have attempted to com- 
mit? 

Several answers to this question exist. 


individuals are so dangerous to society when 
pursued by groups that they must be controlled. 
Another answer lies in the matter of time. 
be guilty of an attempt offense a person must 
have gone beyond mere preparation for the 
crime and must have entered upon its actual 
commission."? The danger of the concerted ac- 
tion of a conspiracy is such, however, that it is 
necessary that society be able to act in its own 
protection before the combination actually 
enters upon the commission of its unlawful or 
criminal purposes. The reason for this is that 
the chances for the success of the crime are 
far greater when several persons have united to 
commit it than when a lone individual has em- 
barked upon a course of criminal conduct. 
Since the probability of success is greater, so- 
ciety must be able to protect itself against the 
combination at a point further removed from 
the successful completion of its plot. 

Under the general federal conspiracy statute 
the crime of conspiracy has not been committed 
until an “overt act” has been committed in fur- 
therance of the aims of the combination.’* Other 
federal statutes governing combinations effected 
to commit particular acts, however, do not re- 
quire any overt act before the crime of conspir- 
acy has been committed. Examples of these 
statutes are those governing conspiracies in- 
volved with restraint of trade,* impeding fed- 
eral officers,“ and denying their rights under the 


Constitution or laws of the United States to | 


citizens.’® 

Article 81 of the Uniform Code of Military 
Justice defines a conspiracy as a combination of 
two or more persons, at least one of whom is 
subject to the Code, who have agreed to commit 
an offense under the Code by concerted action 
and by one or more of whom an overt act has 





11. United States v. Coplon 185 F. 2d 629 (2d Cir, 1950) ; Cert. den. 
342 U.S. 920 (1952). 

12. 18 USC § 371. The statute prohibits conspiracies directed at the 
commission of any offense against federal law or the defrauding 
of the government or any of its agencies. The prescribed pen- 
alty is a $10,000 fine and/or five years’ imprisonment. If the 
object of the conspiracy is a misdemeanor, however, the punish- 
ment for the conspiracy is limited to that established for the 
misdemeanor. 

13. 15 USC §§$1, 2, 3. 

14. 18 USC § 372. 

15. 18 USC § 241. The statute governing espionage activities does 
require an overt act by a member of a group involved in selling 
defense information. 18 USC § 293. 
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been performed to effect the object of the agree- 
ment.*¢ 

From this article it can be seen that the mili- 
tary crime of conspiracy is a particular appli- 
cation of the general federal crime of conspiracy. 
The important difference between the two stat- 
utes is that military law requires that the inten- 


' tion of the combination be to commit an offense 
' under the Code. 
_ one of the co-conspirators be subject to the Code 
_ is purely a jurisdictional one, for no members 


The requirement that at least 


of a conspiracy among persons not subject to 
the Code would be amenable to prosecution by 
court-martial. In all other matters, however, 


_ the Court of Military Appeals has generally fol- 


lowed the rules of the federal courts. 

What remedy exists when persons subject to 
the Code combine together and start in motion 
an unlawful or criminal plan which does not in- 
volve a particular offense under the Code, but 
which violates federal law? Under these cir- 
cumstances, the offenders are subject to prosecu- 
tion under the general article’? as the authors 
of crimes under Title 18 of the United States 
Code, the penalty for which is not capital. As 
stated above, some specific federal statutes gov- 
ern conspiracies to commit certain acts and ren- 
der any such combination a criminal one with- 
out the necessity for an overt act. The Code, 
however, specifically includes an overt act in 
furtherance of the object of the conspiracy with- 
in the essential elements of the military crime 
of conspiracy. The seemingly anomalous pros- 
pect is thus presented of conspiracies tried by 
courts-martial requiring different elements of 
proof depending upon the objects of the 
conspiracy. 

An analogous situation would be presented 
if the elements of larceny differed depending 
upon the object of the theft. The explanation, 
however, is fairly simple. 

In trying offenses not capital under Title 18 
of the United States Code a court-martial is act- 
ing as a federal court rather than as a purely 
military court. Under these circumstances, the 
requirements of military law may be superseded 
by the federal statutes involved. A discussion 
of the situation can be found in the case of the 
United States v. French.s The accused was con- 
victed of offering to sell defense information to 
foreign powers. The basis for the conviction 
of the accused lay in the Atomic Energy Act of 
1954,° although he was convicted of service dis- 
16, Art. 81, UCMJ. 

17. Art. 134(3), UCMJ. See: United States v. French, 10 USCMA 

171, 27 CMR 245 (1959). 


18, United States v. French, supra note 17. 
19. 42 USC § 2274(b). 





crediting conduct under Article 134 of the Uni- 
form Code of Military Justice. 

The Court rejected the contention of the ac- 
cused that the failure of the government to re- 
ceive the consent of the Attorney General of the 
United States prior to initiating prosecution for 
these acts, as required by the statute,”° resulted 
in a failure of jurisdiction. The Court stated 
that, ‘while the proof furnished by the Govern- 
ment showed a violation of the Atomic Energy 
Act, it also established a breach of Article 134. 
The specification did not specifically charge a 
violation of a particular act, and the prosecution 
did not proceed under civilian law. From be- 
ginning to end, this prosecution has been bot- 
tomed on a violation of military law, and the 
civilian statute was used only to protect the 
accused on the maximum sentence. Accord- 
ingly, we conclude that the court-martial had 
jurisdiction to try the offense alleged in the two 
specifications without regard to the consent of 
the Attorney General.” 21 

Judge Ferguson, in his concurring opinion, 
states that had a violation of the Atomic Energy 
Act been alleged, “the provisions of 42 USC 
§ 2271(c) would need to be complied with even 
though trial is in the military courts.” 2? 

From the foregoing it would appear that ac- 
cused before courts-martial could be convicted 
of conspiracy without proof of an overt act only 
when the violation of a particular federal statute 
which required no overt act was alleged and 
proven. All other conspiracies would be subject 
to the proof of an overt act required by Article 
81. Persons violating specific federal statutes 
would be punishable as soon as an agreement 
had been reached among ‘them and an alliance 
thus formed, as at common law. 

An “overt act”, the commission of which by 
any member of a combination planning a sub- 
stantive offense under the Code will make all the 
members of the alliance liable to the penalties for 
conspiracy, may consist of any action which is 
intended to put into action the plans of the 
group. The act itself need not be criminal, un- 
lawful or evenimmoral. Examples of acts which 
were sufficient to fulfill the requirements for an 
overt act are the mailing of a letter, a telephone 
call, aiding false voter registrations, distribu- 
ting pamphlets urging disobedience to particu- 
lar laws, and picking a lock.** All that is 
necessary is that the act indicate that the com- 





20. 42 USC § 2271(c). 

21. United States v. French, supra note 17 at 183, 27 CMR at 257. 

22. United States v. French, supra note 17 at 186, 27 CMR at 260. 

23. James Snedeker, Military Justice Under the Uniform Code, 549 
(1953). 
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bination has gone from the preparatory to the 
active stage of its plotting. 

Of particular importance is the general fed- 
eral and military requirement that an overt act 
is needed to convert an agreement to commit an 
offense, at some time in the future, into a pres- 
ent crime.* A person involved in a conspiracy 
who withdraws from it prior to the accomplish- 
ment of an act initiating the plan is not respon- 
sible for the activities of the combination after 
he has severed his connection with it. At com- 
mon law, however, the crime is complete once 
the combination has been formed; a subsequent 
withdrawal from the partnership will not af- 
fect the criminal liability of a member of the 
conspiracy.” 

Such a withdrawal by a member of a group 
may not be tacit; there must be an affirmative 
showing that the individual abandoned his par- 
ticipation in the objects of the group and com- 
municated his intention to the other members, or 
at least to the recognized leader of the group if 
one exists.*° The reason for this requirement 
for affirmative action on behalf of one attempt- 
ing to separate himself from a criminal partner- 
ship is not a desire on the part of the law to 
prevent him from changing his mind. The re- 
quirement is rather based on a hope that the 
withdrawal of one member may cause the other 
members to abandon their intentions, and the 
evidentiary necessity that some objective evi- 
dence be present to buttress the contention of a 
defendant that he had withdrawn from the gang. 
The latter fact is especially important since a 
conspiracy is presumed to continue until its 
termination is shown.”" 

Once a conspiracy has ceased to exist an im- 
portant question arises as to when the statute of 
limitations will bar the prosecution of alleged 
conspirators. The general rule is that the 
statute of limitations will begin running from 
the commission of the last overt act by any one 
of the members of the group. Unless an express 
agreement to conceal the conspiracy exists, acts 
intended to conceal the crime, performed after 
the ends of the combination have been attained, 
are not overt acts which will start the period of 
the statute of limitations running anew.”* 

In a military context the Court of Military 
Appeals held that an overt act performed by one 
co-conspirator without the knowledge of the ac- 





24. Cf. United States v. Bufalino, 285 F. 408 (2d Cir. 1960). 

25. Burdick, supra note 1 at § 1000. 

26. United States v. Miasel, 8 USCMA 374, 24 CMR 184 (1957). 
Withdrawal may be manifested by acts wholly inconsistent with 
the ends of the conspiracy, as well as by words. 

27. United States v. Rhodes, 11 USCMA 735, 29 CMR 551 (1960). 

28. Gruenwald v. United States, 353 U.S. 391 (1957). 
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cused, in furtherance of a conspiracy which he f 
had joined during a previous enlistment, was > 


sufficient to confer jurisdiction over the accused 
upon a court-martial.”® 

The situation presented in that case serves to 
illustrate one of the thorniest areas of the law 


of each member of a gang for the acts and dec- 
larations of the other members of the alliance. 
In general, it can be stated that every member 
is individually responsible for every act or dec- 


occurs during the existence of the conspiracy, 
subject to some exceptions.*° A person who 
may be unaware of the identity or existence of 
another member of the conspiracy is bound by 
his acts if they are in furtherance of the original 
goals of the combination, and are a probable 
consequence of the execution of the original plan 
although the particular acts were not originally 
envisioned by the originators of the plan.** Acts 
performed by others prior to the adherence of 
another member are generally not chargeable 
against him unless he was aware of them when 
he joined the alliance.** In a similar fashion, 
once a member of a combination has effectively 
disassociated himself from the group, either by 
words or by actions, he is free from his respon- 
sibility for the subsequent acts of his former 
partners, although he retains his liability for 
acts done during his membership.* 

As in any partnership situation, a question of 
fact exists as to whether or not the actions of 
one member of the group are in furtherance 
of its aims and thus are changeable against all 
the other members. While a homicide com- 
mitted in the course of an armed robbery would 
probably be chargeable against all members of 
the gang as a probable consequence of the origi- 
nal scheme, it is unlikely that a killing by one 
member of a conspiracy involved with tax frauds 
would be the responsibility of any other mem- 
ber. As Judge Learned Hand stated: “Nobody 
is liable in‘ conspiracy except for the fair im- 
port of the concerted purpose or agreement as he 
understands it ; if later comers change that, he is 
not liable for the change. . . .” * 

29. United States v. Rhodes, supra note 27. The accused had en- 
tered into a conspiracy to supply information to Russia while 
he was stationed at the U.S. Embassy in Moscow. After his 
return to the United States and reenlistment, a member of the 
group attempted to get in contact with him. This action was 
held to be a sufficient overt act to render the fact that his 
prior enlistment had terminated no bar to his prosecution by 

30. > ae dames Law § 754. 

31. 11 Am. Jur. Conspiracy § 8. 

32. 22 C.J.S. Criminal Law § 765. 


33. United States v. Miasel, supra note 26; CMO 3-1945, p. 100. 
34. United States v. Poeni, 100 F. 2d 401, 403 (2d Cir. 1938). 
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The responsibility for the acts of companions 


concert with others in pursuance of a common 
plan are established is fully responsible for the 
The responsibility is 
total. As far as the law is concerned, the hand 


Once a conspiracy has terminated, either by 
the accomplishment of its object, by the aban- 


' donment of the object or by the arrest of the co- 
' conspirators, the declarations of one member of 
' the group are not admissible against any other 
'member, unless made in his presence without 


denial. <A different rule, however, applies to 


' the actions of former partners in conspiracy. 


Acts occurring after the termination of the 
combination, which were not intended as a 
means of expression and which are relevant to 


| indicate the existence of the conspiracy, may be 


received in evidence despite the prior termina- 
tion of the group enterprise.**7 Evidence of at- 
tempts by others to conceal larcenies, for which 
the accused was on trial, was properly received 
against the accused in order to establish his 


_ prior participation in a combination to effectu- 


ate the larcenies. Since the conspiracy had ter- 
minated prior to the attempts at concealment, 


however, he was not liable for the substantive 
ons of — 


offenses committed by the others in the course of 
the attempts, nor were declarations made after 
the termination of the project by the former co- 
conspirators admissible against him. 

Since the core of the crime of conspiracy con- 
sists of a combination against the public, a con- 
sideration of the relationships of the parties to 
the crime is vital to an understanding of the of- 
fense. At common law husband and wife could 
not be guilty of conspiracy with each other, but 
each could be guilty of conspiracy with another 
person.*® This disability no longer exists. A 
conspiracy between husband and wife is pres- 
ently punishable in almost all jurisdictions in 
this country. In special circumstances an indi- 


35. United States v. Miasel, supra note 26; Robinson v. United 
States, 33 F. 2d 238 (9th Cir. 1929). 

36. 11 Am. Jur. Conspiracy § 41. 

37. Lutwak v. United States, 344 U.S. 604 (1953). Rapid dissolu- 
tions of marriages which had rendered alien spouses eligible to 
enter U.S. held admissible to show existence of conspiracy to 
evade immigration laws. 

. United States v. Salisbury, 14 USCMA 171, 33 CMR 383 (1963). 
In United States v. Taylor, 6 USCMA 289, 20 CMR 5 (1955), 


an express plan to conceal prior offenses was established by the 
evidence. 


3% 11 Am. Jur. Conspiracy § 7. 
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vidual may be found guilty of conspiracy to 
commit a. crime although he is incapable of 
committing the substantive crime. 

Although a man cannot rape his wife, he may 
be guilty of a conspiracy to commit that offense 
if he joins with others who are capable of effect- 
ing that crime. If one member of the group is 
capable of commiting the substantive offense, all 
members of the combination may be convicted of 
the conspiracy.*® A guard who agrees to help a 
prisoner of war escape could be guilty of a con- 
spiracy to effect an escape from confinement, 
despite the fact that the prisoner himself is 
guilty of no offense. 

Where the concerted action of all the partic- 
ipants is necessary to commit the substantive 
offense, however, they cannot be guilty of con- 
spiracy as well. Into this classification fall such 
crimes as dueling, adultery, fornication, bigamy 
and bribery when the active participants are the 
only persons involved in the combination.*t The 
crime may, of course, be the subject of a con- 
spiracy between one of the participants and a 
third party. 

That a person cannot conspire with himself 
is a basic fact. This seemingly impossible re- 
sult would be produced if, after all members of a 
conspiracy were acquitted, the lone exception 
were convicted. Military law will not permit 
this result.*? When all of the alleged co-con- 
spirators with an individual have been acquitted 
of the conspiracy, or discharged under circum- 
stances amounting to an acquittal, a conviction 
of the remaining defendant cannot stand. The 
acquittals must be on the merits; “a mere termi- 
nation of prosecution not amounting to an ac- 
quittal” “ will not suffice. 

The rule applies only when all persons with 
whom it is alleged the defendant conspired are 
accounted for. The fact that they are dead, 
immune from prosecution or unknown will not 
aid him. Whether the accused was tried before 
or after his compatriots is immaterial; the im- 
portant fact is only that the acquittal of all ex- 
cept one member of an alleged conspiracy will 





40. Snedeker, supra note 23 at 550. In this manner a woman may 
be guilty of a conspiracy to rape another woman. 

41. Aycock and Wurfell, Military Law Under the Uniform Code of 
Military Justice, 276 (1955). 

42, But see: United States v. Yarborough, 1 USCMA 678, 5 CMR 
106 (1952); limited and distinguished, United States v. Nathan, 
12 USCMA 398, 30 CMR 398 (1961). 

43. United States v. Kidd, 13 USCMA 184 (1962). Although re- 
spectable authority exists for the proposition that a nolle prose- 
qui as to one of two defendants will bar the conviction of the 
other (11 Am. Jur. Conspiracy § 26), the federal courts as well 
as the Court of Military Appeals require an acquittal on the 
merits. United States v. Fox, 130 F. 2d 56 (3d Cir. 1942). CMO 
2-1947, 7. 
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result in the discharge of the remaining individ- 
ual as well. 

Conspiracy is an offense with which many per- 
sons are unfamiliar. For this reason the basic 
legal elements of the crime itself tend to be some- 
what unclear to many, as do the evidentiary 
problems involving the acts and statements of co- 
conspirators. From an examination of the mili- 
tary and federal cases in this area, which are in 
complete accord, the basic factors become quite 
clear. When a group of military personnel have 
joined together to commit an offense under the 
Code, in most instances they will commit the of- 
fense of conspiracy before the actual commission 
of their intended substantive crime. 

The offense of conspiracy has its proper place 
in the inventory of legal weapons against crime. 
While it should not be ignored, neither should it 
be used as a catchall merely because it is felt 
that proof of another offense would be difficult. 
Nor should it be used in an effort to increase the 
number of charges against an accused. It is 
hoped that this discussion will help to dispel 
some of the clouds which have tended to sur- 
round the offense and that it will aid in the 
proper utilization of Article 81 of the Uniform 
Code of Military Justice. 


SELF-DEFENSE (Continued from page 308) 
“reasonable man” standard enunciated by 
USCMA by inclusion of references to the con- 
cepts of “aggressor” and “vindictive” conduct 
would give the court a full framework within 
which to judge the accused’s conduct. 





CONCLUSION 


In the line of cases leading to the rejection 
of the doctrine of retreat to the wall and the 
expression like degree of force, USCMA has been 
continually critical of the instructions furnished 
the court. In Acosta-Vargas,** the Court criti- 
cized the practice of lifting portions of substan- 
tive law from the Manual and using them as 
instructions on modes of proof.*® In Smith,* 
the Court called for a “meaningful submission” 
of the issues to the court-martial, and suggested 
that careful “tailoring” of pre-prepared general 
instructions was an appropriate means of accom- 
plishing this end. In addition to the elements 
of the offenses, all issues, defenses, and lesser 
offenses raised reasonably by the evidence must 
be instructed upon in the particular fashion in 
which they arise in each case. “Shotgun” in- 
structions, drawn either from the Manual or 


38. Note 35, supra. 
39. Id. at 392, 33 CMR at 392. 
40. Note 24, supra. 
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instruction pamphlets must be meticulously 
edited and adjusted. 

Whether or not a defense has been reasonably 
raised by the evidence can often be a vexing 
problem, indeed. As a broad general rule, it 
might be said that when there has been intro- 
duced some evidence, which, if believed, would 
amount to a defense, then it has been raised and 
must be the subject of instruction to the court- 
martial. Further, a good working rule is: 
“When in doubt, instruct.” There are cases 
where USCMA has found self-defense instruc- 
tions deficient, but, since the defense was not 
reasonably raised, the accused was the recipient 
of a windfall.*t In another case involving self- 
defense, United States v. Duckworth,* there is 
cautionary language to the effect that instruct- 
ing, correctly or incorrectly, on seif-defense 
when it is not raised by the evidence could under 
some circumstances lead to prejudice to the ac- 
cused. However, despite the Duckworth dicta, 
in cases where a close question is involved, it is 
the better practice to instruct. In general 
courts-martial, this is the responsibility of the 
law officer, an experienced military lawyer. In 
special courts-martial, the president has the 
absolute and independent responsibility of de- 
ciding which issues have been raised and for- 
mulating appropriate instructions thereon. 
Both trial and defense counsel, who have an op- 
portunity in advance of trial to anticipate the 
issues, should consider the preparation of pro- 
posed instructions an integral part of their 
preparation for trial. These proposals may be 
considered by the president, who, of course, must 
bear in mind that they have been submitted by 
partisan advocates. 


41. U.S. v. Green, 13 USCMA 545, 33 CMR 77 (1963); U.S. v. Camp- 
bell, 13 USCMA 531, 33 CMR 63 (1963); U.S. v. Regalado, 13 
USCMA 480, 33 CMR 12 (1963). 

42. 13 USCMA 515, 33 CMR 47 (1963). 
USCMA 376, 34 CMR 156 (1964). 





See also U.S. v. Tucker, 14 





JAG JOURNAL REDUCTION 


The JAG JOURNAL, along with other Navy Depart- 
ment publications, was recently screened by the Navy 
Publications and Printing Policy Committee with a 
view towards achieving additional economy in the publi- 
cations field. As a result of this screening the Commit- 
tee made the decision to reduce the number of issues of 
the JAG JOURNAL. Consequently, beginning after 
this issue the JAG JOURNAL will be published only five 
times per year. The Policy Committee did authorize a 
maximum of 32 pages per issue. Accordingly, an effort 
will be made to increase the number of pages per issue 
so that the total number of pages per year will not be 
substantially less than it has been previously. 
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SPCM ERRORS 


under any circumstances 
proceedings. 

It is, of course, preferable to completely avoid 
improper arguments. However, if improper 
argument is presented at trial it should im- 
mediately be brought to the attention of the 
president. In many instances an instruction to 
disregard is sufficient to cure the defect.* 
However, if the improper matter is particularly 
inflammatory or otherwise prejudicial to the 
accused, a motion to disregard may not purge 
the error, in which instance the president has 
no alternative but to declare a mistrial. 

This discussion on improper argument is far 
from all-inclusive. Many instances of improper 


(Continued from page 303) 
in courts-martial 





56. United States v. Seay, 13 USCMA 540, 33 CMR 72 (1963). 


argument have been completely omitted. How- 
ever, the improprieties discussed are those most 
commonly occurring in special courts with lay 
counsel. If the discussed errors can be pre- 
vented, instances of improper argument will be 
reduced to a minimum. 


CONCLUSION 


There are, of course, innumerable possibili- 
ties for error in any court-martial proceeding. 
However, the three categories of error which 
have been discussed in this article have been 
singled out, not only because of their frequent 
appearance, but also primarily because of their 
particularly damaging effect. A thorough fa- 
miliarity with these areas will substantially 
reduce the large number of rehearings which 
obstruct the flow of justice. 





MEDAL AWARDED 


Captain Jerry R. Siefert, U.S. Navy, was pre- 
sented the Navy and Marine Corps Medal by 
Rear Admiral Wilfred A. Hearn, U.S. Navy, the 
Judge Advocate General of the Navy, during 
ceremonies in the Pentagon, Washington, D.C., 
on 4 June 1964. 

The Navy and Marine Corps Medal is 
awarded to Naval personnel who distinguish 
themselves by heroism not involving actual com- 
bat with the enemy. For acts of lifesaving it is 
awarded for extreme and heroic daring at the 
risk of one’s own life. Captain Siefert received 
the medal for heroism in saving a woman bather 
from drowning in treacherous waters at Bare- 
foot Mailman Beach, Pompano Beach, Fla., on 
Christmas Day, 1962. Upon learning that four 
persons were experiencing difficulty in the heavy 
seas approximately one hundred yards offshore, 
Captain Siefert, who was engaged in attempting 
to salvage ancient relics from a sunken ship 
near the shore, immediately plunged into the 
turbulent waters and swam to the scene in order 
to render assistance. Despite the fierce under- 
tow and crushing breakers, he managed to ef- 
fect the rescue of one of the victims, a woman, 
after an exhaustive struggle. In the citation 
accompanying the medal, Secretary of the Navy 
Paul H. Nitze stated, “His prompt, courageous, 
and determined actions were in keeping with the 
highest traditions of the United States Naval 
Service.” 

Captain Siefert has just completed a tour of 
duty in the Office of the Judge Advocate General 
where he served as Director of the Civil Law 
Division. He will assume duties as Assistant 
District Legal Officer of the 11th Naval District 
with headquarters in San Diego, Calif. 
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_EMIL BROWN FUND 
PREVENTIVE LAW PRIZE AWARDS 


The Emil Brown Fund has announced the es- 
tablishment of annual Preventive Law Prize 
awards. The purpose of the award program is 
to expand the field of written knowledge of suc- 
cessful preventive law techniques that may be 
put to use by practicing attorneys and students 
of the law. The first awards will be made in 
November 1964. 

Cash awards will be made for outstanding 
lead articles on preventive law. Special awards 
or recognition may be given for noteworthy 
projects in Preventive Law. The Fund has 
stated that work done in the legal assistance 
field would come within the scope of “special 
projects.” 

This is not a contest. No entry blanks or ap- 
plications are required. Any article or writ- 
ing in an appropriate journal or publication or 
other special project which comes to the atten- 
tion of the Reviewing Board will be considered. 

The Reviewing Board is composed of Profes- 
sor David F. Cavers, Harvard Law School; 
Chief Justice Frank R. Kenison, Supreme Court 
of New Hampshire; Professor F. Hodge O’Neal, 
Duke Law School ; Felix F. Stumpf, Administra- 
tor, California Continuing Education of the 
Bar; and Richard P. Tinkham, former chair- 
man of the American Bar Association Commit- 
tee on Public Relations. 


All communications concerning the awards 
should be addressed to Emil Brown Fund, Pre- 
ventive Law Prize Awards, ATTN: Louis M. 


Brown, Administrator, 9171 Wilshire Boule- 
vard, Beverly Hills, Calif. 
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NAVY LEAGUE AWARD FOR LEGAL WRITING 





Commander Andrew J. Valentine, USN, was 
presented the Navy League’s Navy Lawyer 
Award for 1963 by Robert H. Barnum, Presi- 
dent of the Navy League of the United States, 
at the Awards Luncheon during the annual con- 
vention of the Navy League in Dallas, Tex., on 
20 May 1964. 

This award of $500 is given annually to the 
Navy Law Specialist who, during the calendar 
year, publishes an article selected by a distin- 
guished panel of civilian lawyers and legal 
specialists as being the best from among those 
nominated on the basis of overall reader inter- 
est, literary excellence, professional merit, and 
contribution to the Navy. 

Commander Valentine’s article, “The U.S. 
Quarantine of Cuba: A New Wine in a New 
Bottle,” was published in the Summer 1963 issue 
of the Federal Bar Journal. It was selected as 
best of the year by a panel composed of James E. 
Palmer, Jr., Counsel for the Housing Subcom- 
mittee of the Senate Committee on Banking and 
Currency and a past National President of the 
Federal Bar Association, Robert Seaver, Hear- 
ing Examiner with the Federal Maritime Com- 


mission and Bettin Stallin, a private practi- 
tioner, also a past National President of the Fed. 
eral Bar Association. 

Prior recipients of the Navy Lawyer Award 
were Lieutenant William L. Craig, USNR, in 
1960 for his article, “Double Jeopardy and 
Cumulative Sentencing in the Military,” which 
appeared in the Georgetown Law Journal, Fall 
1959 ; Lieutenant Commander Richard E. Blair, 
USN, in 1961 for the article “Court-Martial 
Jurisdiction Over Retired Regulars: An Un- 
warranted Extension of Military Power”, in 
the Fall 1960 issue of the Georgetown Law Jour- 
nal; and Lieutenant Commander Gardiner M., 
Haight, USN, for his article entitled “Argu- 
ment of Military Counsel on Findings, Sentence 
and Motions: Limitations and Abuses”, which 
appeared in the Military Law Review, April 
1962. 

NAVY LAWYER AWARD FOR 1964 


The 1964 competition is open to any Navy Law Spe 
cialist, regular or reserve, on active duty who has not 
previously received this award. To be eligible for sub- 
mission in the competition an article must relate to 
any aspect of law in relation to the Navy, must have 
been written by an eligible Navy Law Specialist, and 
must have been published during calendar 1964 in a 
periodical acceptable to the Awards Committee as hav- 
ing substantial circulation. 

Entry of an article in the competition may be made 
by the author or by any person desiring to nominate 
an article with the written consent of the author. 

No requirement is made as to length or form. 

Selection from the submitted articles as the “Best 
of the Year 1964” will be made by the judges on the 
basis of: 

(1) Overall reader interest. 

(2) Literary excellence. 

(3) Professional merit. 

(4) Contribution to the Navy. 

Additional details may be found in JAG NOTICE 
1650 of 1 July 1964 (Subject: Annual Navy Lawyer 
Award competition sponsored by the Navy League of 
the United States). 





BULLETIN BOARD (Continued from page 304) 

LT Roderick L. Eisele, USN, from OJAG to Southern 
Methodist University, Dallas. 

LCDR Laverne E. Evans, USN, from OJAG to Ad- 
miralty and Shipping Section, West Coast, Depart- 
ment of Justice, San Francisco. 

LT Michael F. Fasanaro, USN, from COMNAV- 
FORMARIANAS to COMSERVLANT, NORVA. 

LCDR Lawrence E. Flynn, USNR, from PHIBLANT 
to PHIBASE, Little Creek. 

LCDR Richard L. Fruchterman, USN, from PRNC to 
OJAG. 


JAG JOURNAL 


CAPT Wyman N. Jackson, USN, from JAG West Coast, 
San Bruno to COMTWELVE. 

LT Thomas H. Johnson, USNR, from HEDSUPPACT, 
YOKOSUKA to COMSERVRONSIX. 


CAPT Edward T. Kenny, USN, from OJAG to COM- 
NAVFORJAP. 


LT Michael D. La France, USNR, from ADCOM, NTC, 
Great Lakes to NAS, Corpus Christi. 

LCDR Robinson Lappin, USN, from COMSERV- 
RONSIX to NAVSUPPACTY, NAPLES. 

CAPT Carl E. Lundin, USN, from OJAG t& 
COMTHREE. 
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